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Presentation Disclosures

• Although the Sponsor of this presentation, Greenwich Compliance  (“Sponsor”) may have individual(s) on its staff who are also licensed as an attorney, 
Sponsor is not a law firm and does not provide legal services or legal advice. A consulting relationship with Sponsor does not provide the same 
protections as an attorney-client relationship. 

• Any information or opinions provided by the Presenter or Sponsor are the opinions solely of the Presenter and/or Sponsor and has no legal standing. 

• This presentation is offered for educational and or informational purposes only and does not constitute legal advice. This presentation should not be 
considered a comprehensive review or analysis of the topics discussed here today. These materials are not a substitute for consulting with an attorney or 
compliance consultant in a one-on-one context whereby all the facts of the situation can be discussed in their entirety

• This webinar and the information contained in it are not directed to or intended for distribution or use by any person.

• Despite efforts to be accurate and current, this presentation may contain out-of-date information. Additionally, Presenter and Sponsor will not be under 
an obligation to advise you of any subsequent changes. 

• Information provided during this presentation is provided “as is” without warranty of any kind, either express or implied, including, without limitation, 
warranties and merchantability, fitness for a particular purpose, or non-infringement. Presenter and Sponsor assume no liability or responsibility for any 
errors or omissions in the content of the presentation. 

• There is no guarantee or promise that the concepts, opinions and/or recommendations discussed will be favorable received by any particular court, 
arbitration panel, or securities regulator or result in a certain outcome. 

• Communication with today’s webinar presenter is not protected by attorney-client privilege. Please keep questions during this seminar in a hypothetical 
form. This seminar session and/or the presentation materials may be recorded, copied and/or shared with third parties and/or posted to our public 
website. 
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Contact Greenwich Compliance

Email: contact@greenwichcompliance.com | Phone: 202-416-2965 | Visit: https://greenwichcompliance.com

Presenter
Presentation Notes
Welcome: Good Morning.  Thank you for participating today in the first webinar of a series of two presentations covering “who is required to Register as an Investment Advisor.” Today’s webinar will focus on the SEC and State Registration requirements, exclusions, exemptions and prohibitions. Greenwich is very excited to have the opportunity to speak with today about Investment Adviser Regulation and Registration. 

mailto:contact@greenwichcompliance.com
https://greenwichcompliance.com/


Who is Required to Register as an Investment 
Adviser: 

SEC Registration Requirements, Exceptions, 
Exemptions and Prohibitions Explained
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Presentation Notes
Who is Required to Register as an Investment Adviser:SEC Registration Requirements, Exceptions, Exemptions and Prohibitions Explained



Regulation of Adviser Registration:
Governing Regulations

The Investment Advisers Supervision Coordination Act & the National 
Securities Markets Improvement Act of 1996 (“NSMIA”) 

Determines if primary source registration requirements and 
regulation is federal or state

Advisers Act Section 203A – State and Federal Responsibilities 

Advisers Act Rules 203A-1 and 203A-2
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Presenter
Presentation Notes
Under the Investment Advisers Supervision Coordination Act, which makes up part of the National Securities Markets Improvement Act of 1996 (“NSMIA”), Investment Advisers are subject to registration requirements and primary regulation at either the federal or state level, but not both. What this means is that you will have to register at either the state or SEC level and whoever you are required to register with will be your primary regulator but you will still be subject to some regulations of the level you have not registered with. 



Regulation of Adviser 
Registration:

Governing Regulations

Advisers Act Blue -Primary Regulator

SEC.                               Green - Secondary Regulator

State Securities           Orange - “Satellite” Regulator(s)

Red - Home State Regulator
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SEC Registered Advisers State Registered Advisers

Presenter
Presentation Notes
This chart demonstrates the relationships between the various regulators, regulations and Federal or State registered advisers.At the top is the advisers act, this is the primary source of guidance for determining who an adviser should register with. Although state registered advisers are governed primarily by state law, several provisions of the advisers act and the commission’s rules apply to such advisers.



Regulation of Adviser 
Registration:

Governing Regulations

Advisers Act Blue -Primary Regulator

SEC.                               Green - Secondary Regulator

State Securities           Orange - “Satellite” Regulator(s)

Red - Home State Regulator
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SEC Registered Advisers State Registered Advisers

Presenter
Presentation Notes
This a more detailed representation of when an adviser is registered in one state, multiple states, or the SEC. 



State or Federal 
Registration:

Main Factors 
Considered

Do they meet the definition of Investment 
Adviser?
Do they qualify for an exclusion from the 
definition of Investment Adviser?
Are they prohibited from registering with the 
SEC?
Are they exempt from registering with the SEC?
Are they required to register with the SEC?

Main Factors Considered
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Presenter
Presentation Notes
The main factors that one should pay attention to when trying to determine if registration is required and if so with which securities authority are: Does the person of firm meet the definition of investment adviserDoes the person or firm qualify for an exclusion from the definition of investment adviserIs the person or firm prohibited from registering with the SECIs the person or firm exempt from registering with the SECIs the person or firm required to register with the SECThe rules governing whether or not SEC registration is required also control whether or not a person or firm is obligated to register at the state level or the federal level and/or if the person or firm is required to register as an investment adviser at all.



State or Federal:

Secondary Factors
Regulatory Assets Under Management

Nature of the Advisers Business

Principal Office and Place of Business

Secondary Factors 
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Presenter
Presentation Notes
Generally, The nature of the Adviser’s business, the dollar amount of its assets under management, and the location of the Adviser’s Principal Office and Place of Business (and/or other business locations) determine where the Adviser must register and by whom it is primarily regulated.



The value of all “Securities Portfolios” for 
which the Adviser provides continuous 
advisory services (Discretionary and 
Non-Discretionary).  

Secondary 
Factors:

Regulatory 
Assets Under 
Management
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Presenter
Presentation Notes
RAUM/AUM: An Adviser’s Regulatory Assets Under Management is the value of all “Securities Portfolios” for which the Adviser provides continuous advisory services (Discretionary and Non-Discretionary). In almost all cases the choice of who to register with is not the Adviser’s. For most Advisers, the amount of “Regulatory Assets Under Management” or “Assets Under Management” (the “RAUM” or “AUM”) will determine whether the Adviser will be registered with the SEC or one or more States.



Secondary 
Factors:

Principal Office 
and Place of 

Business

Executive office from which senior 
officers of the adviser direct, control, and 
coordinate the activities of the Investment 
Adviser
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Presenter
Presentation Notes
Principal Office and Place of Business: Is defined as the adviser’s executive office from which senior officers of the adviser direct, control, and coordinate the activities of the Investment Adviser. The state in which the Adviser has its Principal Office and Place of Business as well as the state(s) in which the adviser conducts business determine the state(s) with which the adviser must register or notice file and is subject to regulation. 



the type of clients the adviser has; 

the type of advice the adviser primarily 
provides; and/or 

the nature of the adviser’s relationship with 
their client(s).

Secondary 
Factors: 

Nature of the 
Adviser’s 
Business

The nature of the adviser’s business may be 
categorized by: 

a)

b)

c)
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Presenter
Presentation Notes
The nature of the adviser’s business may be categorized by: The type of clients the adviser has;The type of advise the adviser primarily provides and/orThe nature of the adviser’s relationship with their clients



Who is an Investment Adviser: 
Definition of an Investment Adviser
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Presentation Notes
Who is an Investment Adviser:Definition of an Investment Adviser



Generally, an Investment Advisor is defined as 
any person or firm that: 

For compensation;

Is engaged in the business of; 

issuing reports or analyses regarding securities. 

Who is an 
Investment 
Adviser: 

Definition of an 
Investment Adviser

i.

ii.

iii.
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Presenter
Presentation Notes
A person must satisfy all three elements to fall within the definition of “investment adviser.”Generally, an Investment Adviser is defined as any person or firm that: For compensationIs engaged in the business of Issuing reports or analyses regarding securities



Definition of an 
Investment 
Adviser:

1. For 
Compensation

For Compensation: 

Generally, the receipt of any economic benefit, 
whether in the form of an advisory fee, some other 
fee relating to the total services rendered, a 
commission, or some combination, satisfies this 
element. 

1. For 
Compensation 

2. Is engaged in 
the business of

3. Providing 
advice to others 

… regarding 
securities

Investment 
Adviser
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Presenter
Presentation Notes
Compensation. The term “compensation” has been broadly construed. Generally, the receipt of any economic benefit, whether in the form of an advisory fee, some other fee relating to the total services rendered, a commission, or some combination, satisfies this element. 



Definition of an 
Investment 
Adviser:

2. Engaged in the 
Business of 

Engaged in the Business of: 

Factors used to evaluate whether a person is 
engaged are: 

(i) whether the person holds himself out as an 
investment adviser; 

(ii) whether the person receives compensation that 
represents a clearly definable charge for 
providing investment advice; and 

(iii) the frequency and specificity of the investment 
advice provided. 

3. Providing 
advice to others 

… regarding 
securities

Investment 
Adviser
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Presenter
Presentation Notes
Engaged in the Business. A person must be engaged in the business of providing advice. This does not have to be the sole or even the primary activity of the person. (For example a BD)Not all three of these factors have to be met, the greater focus in this evaluation is on the weight of the activity that falls under each of the factors.Generally, a person providing advice about specific securities will be “engaged in the business” unless specific advice is rendered only on a rare or isolated occasion.



Definition of an 
Investment 
Adviser:

3. Providing advice 
to others...

Providing advice to others or issuing reports or 
analyses regarding securities...: 

A person clearly meets the third element of the 
statutory test if he provides advice about specific 
securities, such as stocks, bonds, mutual funds, 
limited partnerships, and interests in commodity 
pools. 

1. For 
Compensation 

2. Is engaged in 
the business of

3. Providing 
advice to others 

… regarding 
securities

Investment 
Adviser

12/12/2018 17

Presenter
Presentation Notes
Advising about Securities. A person clearly meets the third element of the statutory test if he provides advice about specific securities, such as stocks, bonds, mutual funds, limited partnerships, and interests in commodity pools. 



Who is an Investment Adviser: 
Definition of an Investment Adviser

Registration Analysis – Stage One
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Presenter
Presentation Notes
Stage one of the registration analysis



Definition of an 
Investment Adviser

Registration Analysis: 
Stage One

Ask

Are all three elements of the definition of 
Investment Adviser met?

No

Not an Investment Adviser. Generally, are not 
required to register with the SEC or one or 
more States.

Yes

Continue to EXCLUSIONS from the Definition of 
Investment Adviser.

12/12/2018 19

Presenter
Presentation Notes
Ask: Are all three elements of the definition of Investment Adviser met?No: Not an Investment Adviser. Generally, are not required to register with the SEC or one or more states.Yes: Continue to Exclusions from the definition of Investment Adviser.



Registration 
Analysis: 
Stage One 
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Does the Person or Firm meet all three elements under the 

definition of Investment Adviser

No Yes

Does the Person or Firm qualify for an EXCLUSION from the 
definition of Investment Adviser?

No
Yes

Not an Investment 
Adviser. Registration 

with the SEC or one or 
more State(s) is not 

required.

Presenter
Presentation Notes
Here is an overview of where we are in the analysis at the moment



Who is an Investment Adviser: 
EXCLUSIONS from the Definition of an Investment 
Adviser
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Presenter
Presentation Notes
Who is an Investment Adviser:Exclusions from the Definition of an Investment Adviser



Who is an 
Investment 
Adviser: 

EXCLUSIONS from the 
Definition of an 

Investment Adviser

There are several EXCLUSIONS from the 

Investment Adviser Definition available to 

persons who presumable satisfy all three 

elements of the definition.

Persons or Firms falling under an Exclusion 

from the definition of Investment Adviser 

are NOT Investment Advisers. 
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Presenter
Presentation Notes
There are several exclusions from the investment adviser definition available to persons who presumably (or at least arguably) satisfy all three elements of the definition. A person eligible for an exclusion is not subject to any provisions of the Act.This is not an exemption from registration, rather they do not have to register because they are NOT an Investment Adviser. This operates the same way as when a Person or Firm fails to meet all three elements of the definition of Investment Advisers.



Who is an 
Investment 
Adviser: 

EXCLUSIONS from the 
Definition of an 

Investment Adviser

EXCLUSION from the Definition of Investment Adviser 
Definition

i. Banks and Bank Holding Companies;
ii. Lawyers, Accountants, Engineers, and Teachers;
iii.Brokers and Dealers;
iv.Publishers;
v. Government Securities Advisers;
vi.Credit Rating Agencies;
vii.Family Offices; 
viii.Governments and Political Subdivisions; 
ix.Non-US Advisors with no U.S. Clients or Presence in the 

U.S.
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Presenter
Presentation Notes
There are several exclusions from the investment adviser definition available to persons who presumably (or at least arguably) satisfy all three elements of the definition. A person eligible for an exclusion is not subject to any provisions of the Act. Banks and Bank Holding Companies.  Bank Advisers to Registered Investment Companies. Lawyers, Accountants, Engineers, and Teachers.  Brokers and Dealers. Publishers.  Books and Other Publications Index Providers.  Government Securities Advisers.  Credit Rating Agencies.  Family Offices.  Governments and Political Subdivisions..Non-U.S. Advisers.  Exemptive Authority. SEC has authority to designate, by rule or order, other persons who are not within the intent of the definition of investment adviser.



Who is an Investment Adviser: 
EXCLUSIONS from the Definition of an Investment 
Adviser

Registration Analysis – Stage Two
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Presenter
Presentation Notes
Stage two of the registration analysis



EXCLUSIONS from the 
Definition of an 

Investment Adviser

Registration Analysis: 
Stage Two

Ask
Do they qualify for an EXCLUSION from the 
definition of Investment Adviser?

Yes

Not an Investment Adviser. They do not have 
to register with the SEC but may need to 
register with one or more States.

No
Continue to SEC Registration Analysis
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Presenter
Presentation Notes
Ask: does the person or firm qualify for an exclusion from the definition of Investment AdviserYes: Not an Investment Adviser. The person or firm does not have to register with the SEC but they may need to register with one or more states. No: Continue to SEC Registration Analysis



Registration Analysis:

Stage Two
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Does the Person or Firm meet all three elements under the 

definition of Investment Adviser

No Yes

Does the Person or Firm qualify for an EXCLUSION from the 
definition of Investment Adviser?

No
Yes

Not an Investment 
Adviser. Registration 

with the SEC or one or 
more State(s) is not 

required. Does the Adviser have between $0 and $25MM in
assets under management?

The Adviser is a SMALL ADVISER and is
PROHIBITED from registering with the SEC.
The Adviser may need to register with one
or more State(s).

Yes No

Does the Adviser have between $25MM and
$100MM in assets under management?

The Adviser is a LARGE ADVISER
must register with the SEC 
unless some other EXCEPTION
or EXEMPTION is available.

NoYes

The Adviser is a MID-SIZED ADVISER. Does the Adviser qualify
for one or more of the Exceptions to the PROHIBITION on the
SEC registration?

The Adviser is a MID-SIZED
ADVISER that is PROHIBITED from
registering with the SEC. The
Adviser may need with the SEC
or with one or more State(s).

No Yes

Presenter
Presentation Notes
Here is an overview of where we are in the analysis at the moment



Who is Required to Register as an 
Investment Adviser:
SEC or State Registration
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Presenter
Presentation Notes
Who is Required to Register as an Investment Adviser:SEC or State Registration



Who is Required 
to Register as an 

Investment 
Adviser: 

SEC or State 
Registration

A Firm that meets the definition of
“Investment Adviser” must register
with the Securities and Exchange
Commission (“SEC”) unless it:

Is PROHIBITED or

Qualifies for an EXEMPTIONii.

i.
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Presenter
Presentation Notes
A Firm that meets the definition of “Investment Adviser” (and does not qualify for one of the exclusions discussed on the previous slide) must register with the Securities and Exchange Commission (“SEC”) unless it:is prohibited from registering with the SEC (under the Investment Advisers Act of 1940 (the “Advisers Act”) because it is a smaller or mid-sized firm regulated by one or more of the states, ORQualifies for an exemption from the Advisers Act’s registration requirement.Keep in mind in order to qualify for an exemption from registration the person or firm must be an Investment Adviser. Meaning they meet all three elements of the definition and do not qualify for an exclusion from the definition. Again, a firm or a person is not exempt from registration if they fall under an exclusion from the definition because they are not acting as an investment adviser. A person or a firm that qualifies for an exemption from registration is operating as an investment adviser but is given a pass from the registration requirement usually due to a lesser need for regulation. 



The following types of a Advisers 
generally must register with the SEC:Who is Required 

to Register as an 
Investment 
Adviser: 

SEC or State 
Registration

1.LARGE ADVISERS - $100MM+ in RAUM

2.NON-U.S. ADVISERS

3.Advisers that fall under an EXCEPTION to 

PROHIBITION on SEC Registration
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Presenter
Presentation Notes
Generally, Large Advisers must register with the SEC unless an exemption is available. A Large Adviser is defined as an adviser with more than $110 MM in RAUM.Non-U.S. Advisers: A Non-US Adviser giving advice to US persons must register with the SEC (thereby avoiding registration with the state securities authorities of the states in which they conduct business), unless an exemption from registration is available (in which case the Non-US Adviser may be subject to state registration requirements).Non-US Adviser is an adviser whose principal office and place of business is outside the United States. Non-U.S. Advisers providing investment advice to U.S. persons are treated as “Large Advisers” regardless of the amount of assets they have under management. 



SEC or State Registration
Is the Firm PROHIBITED from Registering with the 
SEC
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Presenter
Presentation Notes
SEC or State RegistrationIs the Firm Prohibited from Registering with the SEC



SEC or State 
Registration:

Is the Firm 
PROHIBITED from 

Registering with the 
SEC?

Generally, most Small Advisers and Mid-
Sized Advisers are PROHIBITED from registering 
with the SEC and are subject to state 
regulation and registration requirements.

• Small Advisers: >$25MM

• Mid-Sized Advisers: $25MM > < $100 MM 
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Presenter
Presentation Notes
State Registration: Today, most “Small Advisers” and “Mid-Sized Advisers” are subject to state regulation of Advisers and are prohibited from registering with the SEC (unless an exception to the prohibition is available).Small Advisers: Advisers with less than $25MM in RAUMMid-Sized Advisers: Advisers with between $25MM and $100MM in RAUM An adviser that is Prohibited from registering with the SEC may be required to register with one or more states securities authorities.An Adviser that is subject to registration with one or more state securities authorities, is generally required to register with all states in which they do business. In addition, states require individual employees and control persons of registered advisory firms to get registered as investment adviser representatives (“IARs”) in their own right. 



SEC 
Registration
EXCEPTION to 

PROHIBITION on 
SEC Registration

There are several EXCEPTIONS to PROHIBITION on SEC 
registration tied to RAUM. 

1. Advisers to Investment Companies

2. Advisers to Business Development Companies; 

3. Pension Consultants*;

4. Related Advisers;

5. Advisers Expecting to be eligible for Commission 
Registration (expecting an RAUM within 120 days to 
be $100MM< >$110MM); 

6. Multi-State Advisers (RAUM > $25 MM and required 
to register with 15 < state securities authorities); 

7. Internet Advisers
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Presenter
Presentation Notes
There are several exceptions to prohibition on SEC registration tied to RAUM. In most cases, the exception operates to require a person who is eligible for the exception to register with the SEC:Advisers to Investment Companies;Advisers to Business Development Companies; Pension Consultants;Related Advisers;Advisers Expecting to be eligible for Commission Registration (expecting an RAUM within 120 days to be $100< >$110); Multi-State Advisers (RAUM > $25 MM and required to register with $15< state securities authorities); Internet AdvisersExceptions 1 – 4 are mandatory, i.e., an Adviser that qualifies for that exception must register with the SEC unless some other exception or exemption is available. Others are, as a practical matter, at least voluntary, and an eligible Adviser could choose whether to register with the SEC or the relevant states.* Pension consultants $200 MM



SEC or State Registration
Is the Firm Prohibited from Registering with 
the SEC

Registration Analysis – Stage Three
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Presenter
Presentation Notes
Stage three of the registration analysis



Is the Firm 
PROHIBITED from 

Registering with the 
SEC

Registration Analysis: 
Stage Three

Ask
Does the Adviser have between $0 and 

$25MM in RAUM? 

Yes

The Adviser is a Small Adviser and is 
prohibited from registering with the SEC. The 
Adviser may need to register with one or more 
States.

No
The Adviser is either a Mid-Sized or Large 
Adviser and has RAUM < $25MM. Continue to 
next question.
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Presenter
Presentation Notes
Ask: Does the Adviser have between $0 and $25MM in RAUM? Yes: The Adviser is a Small Adviser and is prohibited from registering with the SEC. The Adviser may need to register with one or more States.No: The Adviser is either a Mid-Sized or Large Adviser and has RAUM < $25MM. Continue to next question.



Ask
Does the Adviser have between $25 MM 
and $100 MM in RAUM? 

No

The Adviser is a Large Adviser with RAUM 
< $110 MM and is required to register 
with the SEC.

Yes
The Adviser is a Mid-Sized Adviser. 
Continue to next question.

Is the Firm 
PROHIBITED from 

Registering with the 
SEC

Registration Analysis: 
Stage Three
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Presenter
Presentation Notes
Ask: Does the Adviser have between $25 MM and $100 MM in RAUM? No: The Adviser is a Large Adviser with RAUM < $110 MM  and is required to register with the SEC.Yes: The Adviser is a Mid-Sized Adviser. Continue to next question.



Ask

Does the Adviser qualify for one or more of 
the EXCEPTIONS to the PROHIBITION on SEC 
Registration? 

No

The Adviser is a Mid-Sized Adviser that is 
PROHIBITED from registering with the SEC. The 
Adviser may need to register with one or 
more States.

Yes
The Adviser may be required to register with 
the SEC. Continue to next question.

Is the Firm 
PROHIBITED from 
Registering with 

the SEC
Registration Analysis: 

Stage Three
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Presenter
Presentation Notes
Ask: Does the Adviser qualify for one or more of the exceptions to the prohibition on SEC Registration? No: The Adviser is a Mid-Sized Adviser that is prohibited from registering with the SEC. The Adviser may need to register with one or more States.Yes: The Adviser may be required to register with the SEC. Continue to next question.



Ask

Does the Adviser qualify for EXCEPTIONS 1 -4 
(Advisers to Investment Companies; Advisers to 
Business Development Companies;  Pension 
Consultants; Related Advisers)?

Yes

The Adviser must register with the SEC unless 
some other EXCEPTION or EXEMPTION is available. 
Continue to SEC Registration EXEMPTION
Analysis. 

No

The Adviser may register with the SEC or with 
one or more States. Continue to SEC 
Registration EXEMPTION Analysis. 

Is the Firm 
PROHIBITED from 

Registering with the 
SEC

Registration Analysis: 
Stage Three
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Presenter
Presentation Notes
Ask: Does the Adviser qualify for exceptions  1 -4 (Advisers to Investment Companies; Advisers to Business Development Companies;  Pension Consultants; Related Advisers)?Yes: The Adviser must register with the SEC unless some other exception or exemption is available. Continue to SEC Registration EXEMPTION Analysis. No: The Adviser may register with the SEC or with one or more States. Continue to SEC Registration EXEMPTION Analysis. 



Registration Analysis:

Stage Three
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Does the Person or Firm meet all three elements under the 

definition of Investment Adviser

No Yes

Does the Person or Firm qualify for an EXCLUSION from the 
definition of Investment Adviser?

No
Yes

Not an Investment 
Adviser. Registration 

with the SEC or one or 
more State(s) is not 

required. Does the Adviser have between $0 and $25MM in
assets under management?

The Adviser is a SMALL ADVISER and is
PROHIBITED from registering with the SEC.
The Adviser may need to register with one
or more State(s).

Yes No

Does the Adviser have between $25MM and
$100MM in assets under management?

The Adviser is a LARGE ADVISER
must register with the SEC 
unless some other EXCEPTION
or EXEMPTION is available.

NoYes

The Adviser is a MID-SIZED ADVISER. Does the Adviser qualify
for one or more of the Exceptions to the PROHIBITION on the
SEC registration?

The Adviser is a MID-SIZED
ADVISER that is PROHIBITED from
registering with the SEC. The
Adviser may need with the SEC
or with one or more State(s).

No Yes

Does the Adviser qualify for any one of the following EXCEPTIONS: 
Advisers to Investment Management Companies; Advisers to Business 
Development Companies; Pension Consultants; Related Advisers?

Does the Adviser qualify for an 
EXEMPTION from SEC registration?

NoYes

The Adviser 
MUST register 
with the SEC.

No

The Adviser is a MID-SIZED ADVISER that MUST register with
the SEC or with one or more State(s).

The Adviser is not required to register with the SEC. Is the Adviser EXEMPT from SEC
registration as an Adviser solely to: (i) PRIVATE FUNDS or (ii) VENTURE CAPITAL FUNDS?

No Yes

Yes

Presenter
Presentation Notes
Here is an overview of where we are in the analysis at the moment



SEC or State Registration:
EXEMPTIONS from Registration
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Presenter
Presentation Notes
SEC or State RegistrationExemptions from Registration 



SEC or State 
Registration:

EXEMPTIONS from 
Registration

The Advisers Act provides several EXEMPTIONS

from registration with the SEC. 

The EXEMPTIONS are: 
• Based on the nature Advisers business 
• Voluntary 

*Advisers may still be required to register with one or 
more state securities regulator. 
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Presenter
Presentation Notes
The Advisers Act provides several exemptions from registration with the SEC. The exemptions are Based on the Advisers business typeVoluntaryAdvisers may still be required to register with one or more state securities regulator. 



SEC or State 
Registration

EXEMPTIONS from 
Registration

Advisers EXEMPT from SEC Registration:

1. Intrastate Advisers;

2. Advisers to Insurance Companies; 

3. Foreign Private Advisers;

4. Advisers to Charitable Organization and Plans; 

5. Commodity Trading Advisers;

6. Private Fund Advisers*; 

7. Venture Capital Advisers*;

8. Advisers to Small Business Investment Companies (“SBICs”)

*Exempt Reporting Advisers
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Presenter
Presentation Notes
Advisers Exempt from SEC Registration:Advisers to Insurance Companies; Foreign Private Advisers;Advisers to Charitable Organization and Plans; Commodity Trading Advisers;Private Fund Advisers*; Venture Capital Advisers*;Advisers to Small Business Investment Companies (“SBICs”)Advisers eligible for the exemptions (other than an Adviser to a SBIC), may be required to register with one or more state securities regulator. 



SEC or State 
Registration

EXEMPTIONS from 
Registration

Exempt Reporting Advisers

1. EXEMPT from Federal registration 

2. Must file form ADV 

3. Subject to Examination

4. Defined under: 

• Rule 203(l)-1: Advisers solely to venture capital funds; and 

• Rule 203(m)-1: Advisers solely to qualifying private funds

Advisers may still be required to register with one or more 
state securities regulator.
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Exempt Reporting Advisers: SEC rules adopted under Dodd-Frank Act created a new category of Advisers, Exempt Reporting Advisers (“ERAs”) Advisers that are exempt from federal registration but nonetheless must file form ADV with the SEC reporting certain information about their advisory business and is still subject to examination. Exempt reporting Advisers currently include Advisers solely to “venture capital funds” as defined in Rule 203(l)-1 and Advisers solely to “qualifying private funds” with assets in the U.S. of less than $150 million , as detailed in Rule 203(m)-1. The types of funds managed bay exempt reporting Advisers are generally considered not to pose the same level of risk as other funds and their Advisers are therefore not required to be fully registered and subject to regulatory examination.However, the SEC will still have their Form ADV filings to track those Advisers and gauge whether their activities still present sufficient concern to warrant future action. Note that exempt reporting Advisers are exempt from federal registration only. It is therefore possible that an exempt reporting adviser would have to register or submit a report at the state level. 



SEC or State Registration
EXEMPTIONS from Registration

Registration Analysis – Stage Four
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Stage four of the registration analysis



Stage Four
EXEMPTIONS from Registration

Ask
Does the Adviser qualify for an EXEMPTION from SEC registration?

No
The Adviser must register with the SEC

Yes
The Adviser is not required to register with the SEC. Continue to Exempt 
Reporting Adviser Analysis.
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Ask: Does the Adviser qualify for an exemption from SEC registration?No: The Adviser must register with the SECYes: The Adviser is not required to register with the SEC. Continue to Exempt Reporting Adviser Analysis.



Stage Four
EXEMPTIONS from Registration

Ask
Is the adviser EXEMPT from SEC registration as an adviser solely to : (i) 
private funds or (ii) venture capital funds

No
The Adviser is not required to register with the SEC. Look to the law of the 
State(s) to determine if state registration is required. 

Yes
The Adviser is an Exempt Reporting Adviser and must file FORM ADV with the 
SEC. Look to the law of the State(s) to determine if state registration is required. 
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Ask: Is the adviser exempt from SEC registration as an adviser solely to : (i) private funds or (ii) venture capital fundsNo: The Adviser is not required to register with the SEC. Look to the law of the State(s) to determine if state registration is required. Yes: The Adviser is an Exempt Reporting Adviser and must file FORM ADV with the SEC. Look to the law of the State(s) to determine if state registration is required. 



Registration Analysis:

Stage Four
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Does the Person or Firm meet all three elements under the 

definition of Investment Adviser

No Yes

Does the Person or Firm qualify for an EXCLUSION from the 
definition of Investment Adviser?

No
Yes

Not an Investment 
Adviser. Registration 

with the SEC or one or 
more State(s) is not 

required. Does the Adviser have between $0 and $25MM in
assets under management?

The Adviser is a SMALL ADVISER and is
PROHIBITED from registering with the SEC.
The Adviser may need to register with one
or more State(s).

Yes No

Does the Adviser have between $25MM and
$100MM in assets under management?

The Adviser is a LARGE ADVISER
must register with the SEC 
unless some other EXCEPTION
or EXEMPTION is available.

NoYes

The Adviser is a MID-SIZED ADVISER. Does the Adviser qualify
for one or more of the Exceptions to the PROHIBITION on the
SEC registration?

The Adviser is a MID-SIZED
ADVISER that is PROHIBITED from
registering with the SEC. The
Adviser may need with the SEC
or with one or more State(s).

No Yes

Does the Adviser qualify for any one of the following EXCEPTIONS: 
Advisers to Investment Management Companies; Advisers to Business 
Development Companies; Pension Consultants; Related Advisers?

Does the Adviser qualify for an 
EXEMPTION from SEC registration?

NoYes

The Adviser 
MUST register 
with the SEC.

No

The Adviser is a MID-SIZED ADVISER that MUST register with
the SEC or with one or more State(s).

The Adviser is not required to register with the SEC. Is the Adviser EXEMPT from SEC
registration as an Adviser solely to: (i) PRIVATE FUNDS or (ii) VENTURE CAPITAL FUNDS?

No Yes

The Adviser is an EXEMPT REPORTING ADVISER and MUST file Form ADV with the SEC. 
Look to the law of the State(s) to determine if state registration required.

The Adviser is NOT required to register with the SEC. Look to the law 
of the State(s) to determine if state registration is required.

Yes

Presenter
Presentation Notes
Here is an overview of the full registration analysis: stage(s) one through four.



SEC Registration:
NOTICE FILING AND ADVISORY PERSONNEL
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SEC Registration:Notice Filing and Advisory Personnel



SEC 
Registration:

NOTICE Filing 
Requirements

NOTICE FILING

• A federally registered adviser may be 
required to NOTICE FILE

• Notice file in every state in which it is 
doing business 

• Notice filing must occur before it can 
legally do business there. 
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If an adviser is registered federally with the SEC, it will not be required to register at the state level as well. Notice Filing gives the designated states notice that the adviser is conducting business there, allowing them to monitor securities related activities within their boards and enforce their own laws, most notably their own anti-fraud laws. There is substantive difference between state notice filing and a state registration. Since a notice filing is made solely for notice purposes and cannot include anything other than documents also filed with the SEC, a state cannot impose its own separate filing requirements on a federally-registered adviser, nor “reject” its notice filing on the basis of the state’s own qualification criteria and thereby block the adviser from doing business in that state. 



State and SEC 
Registration

Registration of 
Advisory Personnel

• Advisory personnel of a state-registered 
adviser are generally required to be 
registered in a state. 

• These requirements generally include 
passing a qualifying exam and submitting 
an application with the state. 
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Advisory personnel of a state-registered adviser are generally required to be registered in a state. States also have the authority to register certain personnel of an SEC-registered adviser. The states can’t register all persons working for an SEC registered adviser. Their authority is limited to persons who fall within the definition of investment adviser representative (that is, individuals who have a place of business in that state).States are not obligated to impose the same registration requirements on individuals working for state-registered Advisers and individuals who are investment adviser representatives of an SEC-registered adviser, but they usually do.



Investment Adviser Registration: 
Understanding the Registration Process

Who is Required to Register as an Investment Adviser-

State Registration Requirements Explained

Presented By: 

Greenwich Compliance : Faye Gordon & Prairie Douglas 
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Investment Adviser Registration: Understanding the Registration ProcessWho is Required to Register as an Investment Adviser- State Registration Requirements Explained



State Registration

Generally, an investment Adviser must register with state(s) securities authorities if it: 

• Is not required to register with the SEC 
• Is prohibited from registering with the SEC; 
• Chooses not to register with the SEC when it has the option to do so
• Is not excepted from the investment Adviser definition in the Investment Advisers Act of 1940 

§202(a)(11)*; and 
• Cannot avail itself of a registration exemption
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If an Adviser does not meet the parameters making it eligible for federal registration, it is prohibited from registering with the SEC. An Adviser ineligible for federal registration may not choose to register with the SEC over the states. Unless excepted form the definition of investment Adviser altogether, Advisers that are not federally registered must analyze whether they are required to register with any state instead of the SEC. This may include exempt reporting Advisers and Advisers that have availed themselves of other exemptions to avoid federal registration. 



State Registration

Two Determinative 
Factors 

REGULATORY ASSETS

UNDER MANAGEMENT

The value of all “Securities 

Portfolios” for which the 

Adviser provides 

continuous Advisory 

services (Discretionary and 

Non-Discretionary).  

PRINCIPAL OFFICE AND

PLACE OF BUSINESS

The Adviser’s executive 

office from which senior 

officers of the Adviser 

direct, control and 

coordinate the activities of 

the Investment Adviser.
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RAUM/AUM: An Adviser’s Regulatory Assets Under Management is the value of all “Securities Portfolios” for which the Adviser provides continuous Advisory services (Discretionary and Non-Discretionary). In almost all cases the choice of who to register with is not the Adviser’s. For most Advisers, the amount of “Regulatory Assets Under Management” or “Assets Under Management” (the “RAUM” or “AUM”) will determine whether the Adviser will be registered with the SEC or the States.Principal Office and Place of Business: The application of the rules turn in many cases on the state in which the Adviser has its “Principal Office and Place of Business,” which is defined as the Adviser’s executive office from which senior officers of the Adviser direct, control and coordinate the activities of the Investment Adviser.



State Registration

REGULATORY ASSETS

UNDER MANAGEMENT

SMALL ADVISERS and MID-SIZED

ADVISERS are subject to state 
regulation of Advisers and are 
PROHIBITED from registering with 
the SEC. (subject to a few 
exceptions)

12/12/2018 53

Presenter
Presentation Notes
State Registration: Today, most “Small Advisers” and “Mid-Sized Advisers” are subject to state regulation of Advisers and are prohibited from registering with the SEC. (subject to a few exceptions)Small AdvisersSuch an Adviser may not register with the SEC (even if it is exempt from registration in each state in which they do business). This type of Adviser is prohibited from registering with the SEC. It is possible that an Adviser will have to register with more than one state(s), if the Adviser is doing business in more than one state(s). It is also possible that an Adviser will not have to register with any state, if under the law of each state where the Adviser is doing business it falls outside of applicable definitions* (de minimis standards) or regulatory parameters requiring registration. Although there is more uniformity than before, state laws regulating investment Advisers still vary from state to state. As a result, Advisers must look at state law in each relevant state to determine that state’s specific requirements.However, this much is clear and is uniform across the 50 states: An Adviser cannot be required to register in any state where it does not meet the National de minimis standard established by NSMIA, which prohibits state law from requiring an Adviser to register there if it does not have a place of business located within the state during the preceding 12 months and had few than 6 clients who are residents of that state. PLUGPut another way, states can require an Adviser to register there only if an Adviser has a place of business there or has more than 5 clients there. 



State Registration:

REGULATORY ASSETS

UNDER MANAGEMENT

Three EXCEPTIONS TO STATE

REGISTRATION FOR MID-SIZED ADVISERS:

1. Registered Under State Law

2. Subject to Examinations

3. Multi-State Registration
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There are three exceptions that appear under state law to this rule:Registered Under State LawSubject to ExaminationsMutli-State RegistrationRegistered Under State Law: If the Mid-Sized Adviser is not registered with the state in which it has its Principal Office and Place of Business because, for example, it has taken advantage of an exemption from state registration, it must register with the SEC. As a result, a “Mid-Sized” Adviser must register with either one or more state securities authorities or the SEC.For example an Adviser with between $25MM and $100 MM with a presence in a state that has a intra-state de minimis exemption from registration or ins company is the client etc.Subject to Examinations: If the Mid-Sized Adviser is not “subject to examination” by the securities authority of the state in which it has its principal office and place of business, it must register with the SEC. NYMulti-state Registration: If the Mid-Sized Adviser is required to be registered in 15 or more states it may register with the SEC.



State Registration:

Which State(s)’ 
Law(s) Applies

As such, an Adviser registered in 
multiple states will need to concern 
itself with:

• Compliance with each state’s law;

• Registering the Adviser itself in applicable 
states;

• Registering/licensing Advisory personnel;

• Registering the physical locations that 
have been established to carry out its 
business. 
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First, Adviser must register in the state where they have their principal place of business (often known as the Advisers home state) and, in most cases, any state where they have an office (whether it is the Adviser’s principal office or not), regardless of the number of clients they have there. Second, Advisers must  register in any other state(s) where they have more than five clients (or, in a few cases, a higher number set by the state).To reiterate, most/ all states require Advisers to register in the state where the Adviser has its main office. Additionally, most states require Advisers that have a presence in that state to register (whether it is a principal/main office or not) to register.



Which State’s Law 
Applies: 

Where Must the 
Adviser Register

An Adviser subject to state regulation is 
generally required to register in each state 
where it transacts business. These states 
can be divided in to two sets :

1. The state(s) in which the Adviser has 
their PRINCIPAL OFFICE AND PLACE OF
BUSINESS and any state(s) where they 
have an office;

2. The state(s) in which the Advisers has 
more than five clients, subject to some 
distinctions.
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An Adviser subject to state regulation is generally required to register in each state where it transacts business (for example, has clients in the state). 2. Registration Rules for States Where an Adviser Does Not Have an OfficeThe states apply different rules, however, to Advisers who do not have an office (i.e., a place of business) in that state, generally letting these “out-of-state” Advisers have 5 clients before requiring them to get registered but requiring “in-state” Advisers (Advisers with a place of business in that state) with any clients in that state to register (subject to a few exceptions with we will discuss PLUG). The states may impose additional requirements where someone is relying on this exemption. Because it is very common for an Adviser to transact business in more than one state, many Advisers are registered in multiple states. A de minimis exception provides one possible avenue for relief from multiple state registration.States generally require Advisers with a place of business in the state, “in-state” Advisers, to register. However, there are some exceptions:Some states allow Advisers that have an office in the state and clients under a certain number who are residents in that state to not register until they exceed that “certain number”Some states require Advisers with a place of business in the state to register even if all of their clients are located in other states.This is generally true regardless of the number of clients the Adviser has in that state



An investment Adviser has a place of business 

in any state where the Adviser maintains:
1. An office where the Adviser regularly provides 

investment advisory services, solicits, meets with, or 
otherwise communicates with clients; or

2. Any other location the Adviser holds out to the 
general public as one where the Adviser provides 
investment advisory services, solicits, meets with, or 
communicates with clients. 17 C.F.R. § 275.222-
1(a).

Ask, is there a physical presence in the state: 
• Home Office

• Formal Office 

• Branch Office

• Temporary Office

Which State(s)’ 
Law(s) Applies

When does an 
Adviser have a 

place of business in 
a state?

12/12/2018 57

Presenter
Presentation Notes
As we noted above, investment Advisers with a place of business in a state typically have to register with that state’s securities regulator but, under the national de minimis standard, Advisers that do not have a place of business in a state only need to register in states where they have more than 5 “clients.” Therefore, it is important that Advisers analyze where they have a place of business.Some states require state-registered Advisers to register the various physical locations at which the Adviser or its associated persons carry out their Advisory activities. For example, Connecticut’s law requires an Adviser to register branch offices located in Connecticut.Please keep in mind that the different states’ registration rules for small Advisers can differ substantially, and can be complex and fact-specific.



NOTICE FILING and Exempt Reporting Advisers 

• If an Adviser is registered federally with the SEC, it will not 
be required to register at the state level as well. 

• A federally registered Adviser may be required to NOTICE FILE

in every state in which it is doing business as an investment 
Adviser before it can legally do business there. 

• SEC rules adopted under Dodd-Frank Act created a new 
category of Advisers, Exempt Reporting Advisers (“ERAs”)
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Notice Filing gives the designated states notice that the Adviser is conducting business there, allowing them to monitor securities related activities within their boards and enforce their own laws, most notably their own anti-fraud laws. There is substantive difference between state notice filing and a state registration. Since a notice filing is made solely for notice purposes and cannot include anything other than documents also filed with the SEC, a state cannot impose its own separate filing requirements on a federally-registered Adviser, nor “reject” its notice filing on the basis of the state’s own qualification criteria and thereby block the Adviser from doing business in that state. Exempt Reporting AdvisersAdvisers that are exempt from federal registration but nonetheless must file form ADV with the SEC reporting certain information about their Advisery business. Exempt reporting Advisers currently include Advisers solely to “venture capital funds” as defined in Rule 203(l)-1 and Advisers solely to “qualifying private funds” with assets in the U.S. of less than $150 million , as detailed in Rule 203(m)-1. The types of funds managed bay exempt reporting Advisers are generally considered not to pose the same level of risk as other funds and their Advisers are therefore not required to be fully registered and subject to regulatory examination. However, the SEC will still have their Form ADV filings to track those Advisers and gauge whether their activities still present sufficient concern to warrant future action. Note that exempt reporting Advisers are exempt from federal registration only. It is therefore possible that an exempt reporting Adviser would have to register or submit a report at the state level. 
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